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I am delighted to be invited to write the foreword for this important book, which was
produced as part of the Master’s Study Program Law and Gender (LAWGEM)
project of the LUMSA University, Orebro University, Saarland University, the
University of Cadiz, and the University of Belgrade, which is my alma mater.

Gender equality is an important component of European legal value system, and
one of the leading principles of international human rights protection, at universal
and European level. It is of particular importance that the jurisprudence of the
ECtHR is resolute in protecting equality of the sexes, preventing the unequal
treatment of men and women (Karlheinz Schmidt v Germany) in all aspects of life,
as well as regarding sexual life of both sexes (Carvalho Pinto de Sousa Morais v.
Portugal), condemning domestic violence and insisting on state’s duty to prevent,
investigate, and prosecute acts of domestic violence (Volodina v. Russia, Opuz v.
Turkey), securing reproductive autonomy (7ysigc v. Poland), condemning bullying
at workplace (Spadijer v. Montenegro), protecting from discrimination by refusing
employment-related benefit to pregnant woman (Jurci¢ v. Croatia), etc.

In the spirit of a living instrument doctrine, the Court interprets the European
Convention on Human Rights and the Protocols thereof in the light of present day
conditions, which has great importance for the issues regarding gender equality, as
well as those aspects of the human rights protection that were not explicitly included
in the text of the Convention 72 years ago. In that sense, the Court has strengthened
the protection of rights of transsexual persons over the years, beginning with the
finding of a state obligation in the sense of “the need for appropriate legal measures
should therefore be kept under review having regard particularly to scientific and
societal developments” in Rees v. UK (para 47), over the Goodwin v. UK, where the
Court decided that the respondent Government “can no longer claim that the matter
falls within their margin of appreciation” (para 93), requiring the states to ensure
legal recognition to the gender re-assignment; to recent decisions such as A.M. and
Others v. Russia, in which the Court pointed out the rights of transsexual parents and
the prohibition of discrimination.

Still, we live in the societies and work for the institutions that are not organized in
terms of full respect of gender equality principle. Even at the ECtHR the figures are
negatively illustrative: number of female judges is far from equal with the number of
male colleagues. Also, the pending applications concerning gender equality and
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gender identity show the constant, if not growing, importance of gender competent
lawyers and judges.

Taking part of women in decision-making processes, as equally as men, is
necessary for the realization of the international rule of law, as well as it is evident
in respect of the political participation of all groups of a society, meaning the
representatives of both minorities and majority. In particular, this is important for
the states in transition towards modern democracy and their full compliance with the
requirements of the rule of law.

The gender perspective not only plays an important role in the work of the
ECtHR, but also in any other legal profession and all areas of law, which makes it
all the more important that students are taught to have an understanding of it. At this
stage, it is crucial to educate young people and, by doing so, to contribute to
developing the culture of human rights, where equality and prohibition of discrimi-
nation are the pillars.

This book provides students and professionals with a first insight into gender
perspective in law at the international, European, and national levels. It is an
important reading as it enables its readers to learn the necessary basics, while
preparing them to become gender competent legal professionals.

Because of all this, I am glad to have the opportunity to support this project,
convinced that it will tremendously contribute to development of legal culture and,
consequently, to more gender-sensitive judgments.

European Court of Human Rights Ivana Jeli¢
Strasbourg, France
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Dragica Vujadinovi¢, Mareike Frohlich, and Thomas Giegerich

One of the key findings of the July 2022 Global Gender Gap Report of the World
Economic Forum is this: “At the current rate of progress, it will take 132 years to
reach full parity.”’

This textbook Gender Competent Legal Knowledge explains the legal
mechanisms available for accelerating that process and is the result of joint work
of authors from five European universities—Lumsa University (Italy), Cadiz Uni-
versity (Spain), Orebro University (Sweden), Saarland University (Germany), and
Belgrade University (Serbia) which also acted as coordinator. These institutions
have been working together since 2019 on the Erasmus+ project entitled New
Quality in Education for Gender Equality — Strategic Partnership for the Develop-
ment of Master’s Study program “Law and Gender”—LAWGEM. One of the main
intellectual outputs of the LAWGEM project is the publication of this textbook,
which reflects all relevant fields of legal education of the curriculum for the master’s
study program “Law and Gender”. This book will not only be used in this master
program, but will also equally be highly relevant for any effort to study law in a
systemic and gender-competent way.

Male dominated law and legal knowledge has almost completely characterized
the whole of pre-modern history inasmuch as the patriarchy represented the axis of
social relations in both the private and public spheres. Indeed, modern and even
contemporary law still have embedded elements of patriarchal heritage, even in the

'Global Gender Gap Report of the World Economic Forum, p. 5, available at https://www3.
weforum.org/docs/WEF_GGGR_2022.pdf.

D. Vujadinovi¢
Faculty of Law, University of Belgrade, Belgrade, Serbia
e-mail: dragicav@ius.bg.ac.rs

M. Frohlich (<) - T. Giegerich
Europa-Institut, Saarland University, Saarbrucken, Germany
e-mail: m.froehlich@europainstitut.de; giegerich @europainstitut.de
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secular modern legal systems of Western developed countries, either within the
content of legislation or in its implementation and interpretation. This is true across
different legal systems to a greater or lesser extent, although the secular modern legal
systems of the Western developed countries have made great advances in terms of
gender equality in law. The traditional understanding of law has always been self-
evidently dominated by men, but modern law and its understanding has itself also
been more or less male-streamed. It has become necessary to overcome the given
maskulinity of the legal thought. This necessity emerges as a logical consequence, as
well as practical demand based on civilizational shifts brought about through modern
political revolutions and the gradual development of consciousness of the centrality
of dignity of each person, universal equality of all individuals. Along with gender-
based equality, this has also meant the necessity of recognition of differences among
individuals belonging to sexual minority groups.

Gender inequality and heteronomous social relations within the patriarchal matrix
still represent something uncontestable for many men and even women, including
many legal scholars and practitioners of law of all genders. The mainstream of the
legal theory, knowledge, and practice has been male-streamed even in contemporary
times. However, the shift in historical consciousness (in Hegel’s words) towards
building an emancipatory, gender-equal matrix has been an unstoppable process;
although this does not mean that the mentioned process cannot be halted or slowed
down here and there. Generally speaking, if this emancipatory matrix had been
allowed to evolve only spontaneously, it would have been a rather slow process,
while the patriarchal heritage has remained stubbornly present, changing its
modalities in order not only to survive but also to attempt to maintain or even
increase its domination. Boosting emancipatory processes through various
institutional, collective, and personal mechanisms is necessary, and it is especially
productive and useful if done within legal and higher education. Male-dominant or
male-streamed legal knowledge, education, and practice should be transformed into
gender-mainstreamed and gender competent knowledge, education, and practice.

In contemporary legal and political orders, gender mainstreaming of law has been
of the utmost importance for overcoming a deep and persistent embeddedness of
power relations and gender-based heteronomous social relations. Consequently,
complementary and, equally important, the gender mainstreaming of legal
education—to which this book aims to contribute—serves for a gradual elimination
of the mentioned male dominance and power relations from legal education and
higher education as a whole.

The textbook Gender Competent Legal Knowledge represent a pioneering and
unique intellectual attempt towards a systemic gender mainstreaming of legal edu-
cation and higher education in general. The title of the textbook implies that the
chapters and the textbook as a whole intend to reconsider from gender equality
perspective all relevant fields of law and other fields of multidisciplinary knowledge
closely related to law. The term “gender-competent” is used to accentuate the
reconsideration of different fields of legal knowledge from the point of gender
equality approach and with offering relevant and convincing arguments in that
regard. It is addressed to all students and learners worldwide, with an attempt to
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raise their gender awareness in mainstream legal knowledge. The intention is to
invite scholars to broaden their views and to open their minds for theoretical,
methodological and pedagogical approaches which prioritize gender equality over
allegedly neutral concepts, which however contain heteronormative power relations,
male domination and female subordination.

Regarding the legal background, public international law and supranational EU
law are playing ever more important roles in a globalized world. This has also raised
the importance of introducing gender competency in making, interpreting, applying
and adjudicating international and supranational law as well as teaching and learning
it. While we have come a long way regarding de jure and de facto equality of women
in international and supranational law, a huge gap between promise or theory and
reality or practice remains there, too. Narrowing that gap is not easy because the
backlash against (international) human rights in the name of “national autonomy”
and “traditional values” which we are currently witnessing is often specifically
directed against the rights of women and non-binary persons. We need more gender
sensitivity in the making and enforcement of inter-/supranational as well as national
law, and for that, gender-sensitive legal education needs to be intensified. On the
other hand, we must spread the word that the gender-equality standards of interna-
tional and supranational law are often more advanced than those in national legal
systems and that they can and should be used as benchmarks for further progress on
the ground.

The famous documents initiating the human rights revolution in the late eigh-
teenth century were formulated by men and proclaimed the human rights of men®—
to such an extent that Olympe de Gouges felt compelled to add her own declaration
of the rights of women in 1791.% The situation is different with the United Nations
Charter of 1945 that brought about the human rights revolution at the international
level by transforming the human rights protection from the domaine réservé of
individual sovereign States to a matter of concern for the international community
as a whole. The Charter immediately adopted the notion of equal rights of women.
Underlining the “dignity and worth of the human person” and the “equal rights of
men and women” in its Preamble, the Charter went on by declaring in Art. 1 (3) that
“[t]o achieve international co-operation . . . in promoting and encouraging respect for
human rights and fundamental freedoms for all without distinction as to . . . sex* was
one of the purposes of the United Nations. The Charter obliges the United Nations to
promote “universal respect for, and observance of, human rights and fundamental
freedoms for all without distinction as to . . . sex” in Art. 55 lit. ¢ and in Art. 56, “[a]ll
Members pledge themselves to take joint and separate action in cooperation with the

2See the U.S. Declaration of Independence of 4 July 1776: “We hold these truths to be self-evident,
that all men are created equal, that they are endowed by their Creator with certain unalienable Rights
...”; Déclaration des droits de I’homme et du citoyen of 26 August 1789 by the French National
Assembly.

3Déclaration des droits de la femme et de la citoyenne, available at https:/gallica.bnf.fr/ark:/12148/
bpt6k426138/f10.item. See also Mary Wollstonecraft, A Vindication of the Rights of Woman
(originally published in 1792).
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Organization for the achievement of the purposes set forth in Article 55.” In 1948,
the UN General Assembly proclaimed the Universal Declaration of Human Rights in
gender-neutral terms, underlining the equal rights of men and women and the
prohibition of discrimination based on sex.* The Declaration had been drafted by
the UN Human Rights Commission chaired by Eleanor Roosevelt.”

This was a good start in theory and it was somewhat belatedly followed by the
two International Covenants of 1966, general human rights treaties prohibiting
discrimination on ground of sex and obliging States Parties to ensure equal rights
of men and women.® But in practice UN Member States had to admit the obvious in
1979—that “extensive discrimination against women continues to exist”, so that a
gender-specific Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) was needed.” As a matter of fact, stereotyped roles for
“superior” men and “inferior” women have long been deeply entrenched in the
cultural and religious traditions of many societies. Thus, while CEDAW is one of
the most widely accepted of the nine core human rights treaties at UN level, it is also
the one riddled with the greatest number of far-reaching and impermissible
reservations by States. These States obviously fear the effective realisation of
women’s rights and the creation of substantive equality with men because that
inevitably requires “a change in the traditional role of men as well as the role of
women in society and in the family”, as the preamble of CEDAW expressly and
rightly states. Moreover, CEDAW’s implementation mechanism (a mere State
reporting system) is weaker than the implementation mechanisms of other core
human rights treaties, not least because the treaty body (Committee on the Elimina-
tion of Discrimination against Women) is limited to one annual meeting period of
normally not more than two weeks to consider the reports submitted by the States.®
The 1999 Optional Protocol to CEDAW that introduced an individual complaint
mechanism has so far been ratified by only sixty percent of the States Parties of
CEDAW.’

The unpleasant truth is that despite all these efforts, “extensive discrimination
against women continues to exist” even more than forty years after the entry into
force of CEDAW in 1981. In these forty years we have even witnessed barbarous
acts against Bosnian, Yezidi, Rohingya and many other women which have outraged
the conscience of humankind and led to the inclusion of gender-specific offences in

“UN General Assembly Resolution 217 A (III), available at https://www.un.org/sites/un2.un.org/
files/udhr.pdf.

SMary Ann Glendon, A World Made New: Eleanor Roosevelt and the Universal Declaration of
Human Rights (2001).

SArts. 2 (1), 3 and 26 of the International Covenant on Civil and Political Rights (UNTS vol.
999, p. 171); Arts. 2 (2), 3 of the International Covenant on Economic, Social and Cultural Rights
(UNTS vol. 993, p. 3).

TUNTS vol. 1249, p. 13. The quotation is taken from the preamble of CEDAW.

8 Art. 20 (1) CEDAW. A 1995 attempt to revise that provision by eliminating the two-week limit has
still not entered into force.

SUNTS vol. 2131, p- 83.
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the code of crimes under international law, specifically as variants of crimes against
humanity and war crimes.'® Obviously, one cannot in a few decades change attitudes
that have hardened for centuries if not millennia. But at least we have widespread
agreement today that the gender gap in the effective realisation of global human
rights constitutes a serious problem which needs to be solved in order to consum-
mate the human rights revolution and ensure freedom, justice and peace in the world.
In other words, there already is a high degree of gender-sensitive problem awareness
and it is growing. Thus, international public opinion is closely watching the fate of
women’s rights in Afghanistan after the takeover by the Taliban. But we definitely
need to accelerate the frustratingly slow pace of closing that gender gap—and for
that purpose also make determined use of the instruments of international and
supranational law at our disposal. That presupposes not only gender-competent
legal education in general, but gender-competent education in international and
supranational law in particular.

On the regional levels, only Africa has an equivalent to CEDAW—the Protocol
to the African Charter on Human and Peoples’ Rights on the Rights of Women in
Africa of 2003."" In the Americas and in Europe, we only find special treaties on the
prevention and elimination of violence against women: The Inter-American Con-
vention on the Prevention, Punishment and Eradication of Violence against Women
(Convention of Belém do Para) of 1994'% and the Council of Europe Convention on
Preventing and Combating Violence against Women and Domestic Violence
(Istanbul Convention) of 2011. In Asia, there is no gender-specific human rights
treaty.'® The Arab region, which straddles Africa and Asia, has not brought forth any
gender-specific treaty, but the Arab Charter on Human Rights of 2008 addresses the
obligation to eliminate discrimination on grounds of sex and guarantee “effective
equality” between men and women as well as the need to protect women from all
forms of violence or abuse in family relations.'* But on the regional level, all is not
well either: Turkey that had been proud to be among the first States to sign the
Istanbul Convention in 2011 denounced it in March 2021, although the number of
women killed there, mostly by (former) male partners or family members continues
to rise. The good news is that this move provoked heavy criticism both inside and
outside Turkey and that deliberations in Poland to leave the Convention as well have

10Gee Arts. 7 (1) lit. g and h, 8 (2) lit. b (xxii), lit. e (vi) of the Rome Statute of the International
Criminal Court of 1998 (UNTS vol. 2187, No. 38544).

" Available at https:/au.int/sites/default/files/treaties/37077-treaty-charter_on_rights_of women_
in_africa.pdf.

12 Available at http://www.oas.org/juridico/english/treaties/a-61.html.

3 There is a Declaration of the Advancement of Women in the ASEAN Region of 1988, available at
https://asean.org/declaration-of-the-advancement-of-women-in-the-asean-region-bangkok-
thailand-5-july-1988/, and a Declaration on the Elimination of Violence against Women in the
ASEAN Region of 2012, available at https://asean.org/declaration-on-the-elimination-of-violence-
against-women-in-the-asean-region-3/.

" Arts. 3, 33 (2). Available at https:/digitallibrary.un.org/record/551368.
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not been pursued any further. This is an encouraging sign of gender-sensitivity in
transnational public opinion.

In supranational law, the equality between women and men does not only feature
prominently among the values of the European Union set forth in Art. 2 TEU as well
as the Charter of Fundamental Rights,'” but the EU is outright charged with
combatting discrimination and promoting equality between women and men.'°
The EU has fulfilled this obligation to a considerable extent by enacting various
Directives.'” More specifically, Member States are obliged under Art. 157 (1) TFEU
to “ensure that the principle of equal pay for male and female workers for equal work
is applied”. That obligation was already included in Art. 119 of the original Treaty
establishing the European Economic Community of 1957 and the European Court of
Justice determined forty-five years ago that the supranational principle of equal pay
was directly applicable, giving underpaid women an actionable entitlement also
vis-a-vis private employers.'® It also partakes in the primacy of supranational law
over the law of the Member States.'? Yet, there still is a significant gender pay gap in
many Member States and thus a gap between promise and reality regarding equal
rights of women in the EU, too.

Another EU-specific example for the gap between promise and reality regarding
equal rights for women is the delay in the ratification of the Istanbul Convention
which the EU signed already in 2017. Only 21 Member States have become parties
to the Convention so far, the other six have only signed it because in the national
ratification processes objections based on traditional conceptions of the family were
raised. Apart from the question on what TFEU-articles the Council decision to
authorise the conclusion of the Istanbul Convention on behalf of the Union should
be based, the problem is whether the Council can adopt that decision before all the
Member States have ratified the Convention. The European Parliament requested an
opinion from the Court of Justice of the European Union pursuant to Art.
218 (11) TFEU on these questions which was given on 6 October 2021.%° The
Court decided that it was within the discretion of the Council whether or not to wait
until all the Member States had ratified. In any event, the ratification of the Istanbul
Convention by the EU (and the closing of the gap between promise and reality) has
not yet been accomplished.

A third such gap is currently about to open up: Commission President von der
Leyen announced in her State of the Union Address on 15 September 2021 that by

5 Arts. 21 (1), 23.
10 Art. 3 (3) (2) TEU. See also Arts. 8, 10, 19 (1) TFEU.

" The most important one is the Directive 2006/54/EC of 5 July 2006 on the implementation of the
principle of equal opportunities and equal treatment of men and women in matters of employment
and occupation (recast), OJ 2006 L 204, p. 23.

"®ECJ, judgment of 8 April 1976, Case 43/75, ECR 1976, 455 (Defrenne II).

YDeclaration (No. 17) concerning primacy in the Annex to the Final Act of the Intergovernmental
Conference of Lisbon of 13 December 2007 (OJ 2016 C 202, p. 344).

2°Qpinion Procedure 1/19.
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the end of the year, the Commission would propose a law to combat violence against
women.?' On 8 March 2022, the Commission published its Proposal for a Directive
of the European Parliament and of the Council on combating violence against
women and domestic violence.”> The Commission proposes the EU legislature use
powers pursuant to Art. 82 (2) and Art. 83 (1) TFEU which would permit the Council
to decide by qualified majority within the ordinary legislative procedure.”> But Art.
82 (3) and Art. 83 (3) TFEU both give every Member States veto power to shield
“fundamental aspects of its criminal justice system”. It is quite likely that at least one
of the six Member States that have so far refused to ratify the Istanbul Convention
will use its veto to derail the proposal. On the other hand, the fact that the Commis-
sion President has made such an announcement on this important occasion, investing
political capital on a gender issue, shows that she expects a political profit. She
obviously believes that the amount of gender awareness and sensitivity has grown
considerably throughout the EU.

This overview of international and supranational developments demonstrates that
the gap between promise and reality regarding equal rights for women is still
significant also at those levels. But at the same time it reveals that international
and supranational law have the potential to improve the situation of women by
helping to overcome national obstacles and resistance. International and suprana-
tional law can lead the way by performing a role-model function, because these areas
of the law are further detached from the cultural and religious traditions of individual
societies that often prevent progress. On the other hand, that detachment inevitably
lowers the legitimacy of international and supranational solutions. In order to
prevent a backlash, one must avoid the impression that solutions are imposed from
above. Rather, it is a matter of persuasion by opening up new and broader
perspectives to as many people as possible. It should be made clear that by discrimi-
nating women societies waste talents and suffer a competitive disadvantage.

This textbook is intended to make a contribution to these efforts. Without gender-
competent legal knowledge there will be no gender equality—neither in law nor in
real life. Since lawyers are also multipliers for raising gender awareness and sensi-
tivity in the society at large, teaching them gender competency will have a real
impact.

The chapters of this book articulate scientific analyses of all legal fields of
knowledge related to the positive civil, public, international, criminal law,
European Union Law, as well as to the legal-economic, legal-historical,
theoretical-legal fields of legal education. Metaphorically speaking, the mainstream
interpretation of the mentioned fields of legal education and knowledge production
will be “deconstructed” and “reconstructed” from a gender-sensitive point of view.
Visibility of the female half of the population will have to be accomplished by first

2! Available at https:/ec.europa.eu/commission/presscorner/detail/en/SPEECH_21_4701.

22COM(2022) 105 final, available at https:/eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:52022PC0105&from=EN.

23 Art. 289, 294 TFEU read together with Art. 16 (3) TEU.
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demonstrating how pre-modern law defined women in a discriminatory manner, and
how modern law also made women invisible in the concepts of universal rights of
men and citizens, i.e., identified the notion of legal universality and equality with the
male population. It will show how women had to fight from the eighteenth century
onwards to become visible in the law and get equal voting and education rights. And
finally, in general, how gender equality has been framed in different dimensions and
fields of law and legal education, including both women’s rights as well as rights of
non-binary persons (who, although they have received some justifiable visibility and
importance in the public realm also must be promoted in the frame of human rights
protections).

This textbook will certainly stimulate its users, but also the broader legal public to
continue reconsidering the law and specific fields of interest within it from a gender
perspective. The educators have passed through an innovative learning process: they
have been educating themselves about gender-competent approaches, in order to be
capable to impart new quality knowledge to their students and colleagues. That is
how the spiral of progressive gender mainstreaming of legal education will be
conducted and promoted. Structural conservatism linked to legal education will be
questioned and the overcoming of the male stream status quo will be taken up by a
growing number of law professors and professionals. Gender-mainstreaming of the
legal education implies and demands building and enhancing this chain of mutually
interconnected processes of learning/teaching/studying in favor of gender equality.

This textbook is intended to make a contribution to these efforts. Without gender-
competent legal knowledge there will be no gender equality—neither in law nor in
real life. Since lawyers are also multipliers for raising gender awareness and sensi-
tivity in the society at large, teaching them gender competency will have a real
impact.

In aiming to achieve the gender-competent reconstruction of legal knowledge in
particular fields and do so in a systematic, consistent way with regard to all relevant
fields of law, this project set itself a pioneering task. It could be characterized as an
innovation: (1) in a factual sense, as it is the first attempt at a systemic reconstruction
of legal knowledge from a gender equality perspective; and (2) in an essential sense,
due to its intent to reconstruct legal education from within. Trying to reconsider law
across all its disciplines in a way that goes beyond the mainstream/male stream
matrix, indeed to reform legal knowledge systematically from within, that same
matrix has been itself revolutionized. Doing that by studying the extra-curricular
feminist legal literature has meant letting feminist critical legal thought enter main-
stream knowledge and change it. This endeavor has been complementary and
complying with critical legal studies. However, instead of standing apart and trying
to impact mainstream legal knowledge from the outside, the authors sought to equip
themselves with insights from critical legal studies in order to reconsider and
transform from within their fields of research and teaching. To reiterate, this revolu-
tionary attempt contributes in a final instance to the systematic gender-
mainstreaming of legal knowledge.

Academic scholars from universities across five different countries were involved
in writing this book. Such successful teamwork gives the text a specific quality and is
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an unprecedented academic phenomenon. Working at different universities (primar-
ily at faculties of law), researchers accepted to investigate and study feminist critical
legal and political literature, reconsidering from a gender perspective their various
fields of academic research and teaching.

The research and teaching project that produced this book represents an
extremely exciting, innovative, and challenging academic undertaking. Individual
academics of different educational backgrounds, very different religious, political,
cultural, social, historical heritage, and independently of possible binary or
non-binary gender orientation, who had not known each other before—readily
took up a huge effort, with a common and unique aim to reconsider and deconstruct
legal knowledge (as well as that of the disciplines close to it) in order to articulate a
gender-competent understanding of the law and related disciplines and reconstruct
them accordingly. These intellectuals managed, in spite of all their differences,
limitations, and obstacles, to establish a culture of dialogue, readiness to share
research and writing duties, to open their minds to new insights and the potential
to overcome their own gender-based biases. Accordingly, the chapters have been
built as the real team work results.

All chapters are an in-depth attempt to deconstruct and reconstruct specific
relevant fields of legal education from a gender perspective. Sometimes the notion
of “woman” still features as the paradigmatic subject, rather than the notion of
“gender;” other times, the notion of “gender” is considered mostly in a binary way
and primarily in a heteronormative sense. This is problematic when faced with the
diversity of lives women lead and considering the changing notions of “man” and
masculinity, as well as that of “gender,” and indeed, when witnessing the impact
changes to family law, inheritance law, criminal law, tax law etc., have had on the
heteronormative order.

Some authors and chapters have kept the binary gender construction, others have
moved towards conceiving issues surrounding the identities of a third gender and
transgender persons. These differences in levels of understandings are not a failure
or drawback of the book, but rather reflect the different stages and states of affairs in
knowledge and mindsets of the authors involved, thus also generally reflecting
existing differences in that regard among the contemporary intellectual, political,
and legal public.

It could be said that the scope of these texts surpasses their inner quality; indeed,
they do because they seek to stimulate and provoke further academic attempts at ever
better and richer results of systemic gender-competent legal knowledge.

In essence the textbook is structured in three major parts which deal with the
gender perspective in different contexts. The first part “Gender in a general context”
focusses mainly on explanatory contributions which help to understand the follow-
ing chapters in a better way. The second part organises all chapters in the context of
the public sphere—differentiating the European and international level from the
national one. It analysis the gender perspective in the field of administration,
planning and politics. It also includes criminal law issues as part of the public life.
In contrast to this, the last part deals with the private dimension of the gender
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perspective, especially in private life, economy and business as well as in the world
of labour.

In detail, the first chapters want to set the ground for a gender-competent legal
knowledge. Therefore the chapter on “Gender Issues in Comparative Legal History”
gives a historical overview of gender issues and the domination of the patriarchal
system in the Western legal systems from the antiquity to modern times. The
different feminist political and legal theories have been introduced and critically
analysed in the chapter “Feminist political and legal theories”, which also considers
the necessity of reconsidering “old” political and legal concepts from the feminist
perspective and introducing the “new” ones, which better inform the political and
legal knowledge about gender equality importance and content. The chapter “Gender
and structural inequalities from a socio-legal perspective” focus on structural gender
inequalities in private and public social spheres, especially education production,
labour market and media, by deconstructing the gender binary system. The impor-
tant role of gender in the judicial decision-making in the context of the composition
of the bench has been analysed in the chapter “Feminist Judgements” which also
highlights a few projects to overcome the effects. The general part of the textbook
has been rounded up by the chapter “Gender Research and Feminist Methodologies”
which deals with ontological and epistemological approaches of methodology and
explains how to conduct research with a gender equality perspective.

The chapters on “Human Rights Law through the lens of the Gender Perspective”
and “The Evolving Recognition of Gender in International and European Law”
explain the international and European framework for gender protection and
mainstreaming. The first addresses the different aspects in Human Rights Law and
discusses among others the prohibition of gender-based violence, slavery and human
trafficking, the freedom of religion as well as women’s access to justice and educa-
tion. The second one explains the different legal sources for fighting gender-based
discrimination and gender mainstreaming and put special emphasis on the UN
Charter, the Convention on the Elimination of All Forms of Discrimination Against
Women as well as the Charter of Fundamental Rights of the European Union and the
European Convention on Human Rights.

The national public perspective, promoted also by international instruments, will
be examined in the chapter on “Gender Equality Aspects of Public Law”. The
chapter deals prominently with the underrepresentation of women in governmental
and state institutions and introduces a multi-layered approach of gender empower-
ment to raise the impact on public policies. The role of governments to secure the
social welfare of citizens and gender equality has been addressed in the chapter
“Gender Perspective of Social Security Law”. This chapter introduces especially
cases where discrimination due to the different nature and roles of women and men
takes place. Gender equality in the public expenditure management as well as the
national taxation laws have been analysed in the chapter “Gender Equitable Taxa-
tion”. It tries to point various ways of gender discrimination in taxing affairs within a
household, at the workplace and within the broader economy denying the principle
of fairness. The role of public engagement is reflected in the chapter “Public Policies
on Gender Equality” which introduces different ways to support gender
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mainstreaming and impact assessment of public policies. In the aftermath, key
gender sensitive policies in different sectors are elaborated.

The general and special part of criminal law, which deals with gender discrimi-
nation and gender-based crimes, is explained in the chapter “Gender Competent
Criminal Law”. It focusses mainly on the Istanbul Convention but also examines the
general theories of criminal law in the light of gender equality. The chapter “Gender
Perspective of Victimization, Crime and Penal Policy” shows the criminological
perspective regarding the relationship of crime and gender. Data is evaluated to
explain the ethological background, the awareness for gender victimization and the
penal policy of courts facing different genders.

In the last part of the textbook the chapters deal with gender issues in the private
law context. The main overview of gender discrimination in private law is found in
the chapter “Gender Equalities in the different fields of Private Law”. The focus is on
property regulations, freedom of contracts and tort liability. The context of family
law is analysed in the chapter “Gender Competent Family Law”, and there is firstly
explained the genesys of the family throughout the history and up to multiple forms
of family and social relations within families of today. It then examines the interplay
of rights and responsibilities of partners, parents and children and its impact on
gender equality, including also marital contracts. Finally, it also addresses the
important topic of domestic violence. Gender discrimination as being widely spread
in labour relationships has been elaborated in the chapter “Labour Law and Gender”.
The chapter covers different relevant dimensions, like as protection against gender-
based discrimination by the employer, women empowerment and gender-based
discrimination during the hiring process. The economical aspects of gender issues
are dealt with in the chapter “Integrating Gender Equality in Economics and
Management”. The theory of feminist economics is explained, taking into account
gender indicators, gender parity, gender equality and gender mainstreaming. The
managerial and innovative side of economics are also examined in the light of
gender. The last chapter “Gender, Business and the Law” deals with gender aspects
in the business and economic world. It explains not only the impact of gender
diversity in company boards or in dispute resolution boards, but also how women’s
economic empowerment is supported by various initiatives. One main actor is the
European Union, although the EU internal market has not had much impact on
gender equality, but recent trade agreements follow a gender-mainstreaming
approach which opens new possibilities for women.

All chapters end with some questions which allow the reader to control if they
understood how the traditional parts of laws have an impact on gender equality. The
questions also ensure that the reader can evaluate themselves if they can apply the
knowledge to different new situations. This methodological-pedagogical approach
attempts to enable the reader to get a comprehensive overview which combines
theoretical and practical knowledge.

This would not have been possible without the authors of the chapters. We would
like to express our gratitude to them for their excellent contributions and wonderful
collaboration. In addition, we would like to thank Judge Ivana of the ECtHR for her
introductory words and support in the LAWGEM project and beyond. Moreover, we
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would like to express our sincere thanks to our Assistant Editor Julia Jungfleisch.
Her support was essential for the realization of this book. We would also like to
thank the research and student assistants at Thomas Giegerich’s chair Anna Kothe,
Nana Pazmann, Annika Blaschke, Merle Arndt for their impressive reviewing and
editing work as well as Catriona Laidlaw, Joshua Eve and Archina Sivarajpillai for
the proof-reading.

We hope that this textbook will contribute to highlighting gender perspectives in
all fields of law and also to taking them into account in legal assessments. We hope
that all readers will enjoy and gain insight from studying the individual
contributions.
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Abstract

This chapter analyses the key gender issues throughout comparative legal history,
from the Antiquity to the contemporary era. A wide array of subjects will be briefly
touched upon, such as the traditional roles of men and women and their legal
recognition, the legal status of women, the patriarchal patterns and the trends of
their change, the interaction of religion and law in these areas. These various
subjects all portray a millennia-long domination of the patriarchal system and the
long and arduous struggle for gender equality. The text is mainly concerned with the
Western legal systems, broadly speaking—European, Near-Eastern and
American—showcasing individual legal systems in the Antiquity and Middle
Ages, where differences during these times were greater, but focusing instead on
key issues and areas of law in the Modern era, where convergence and common
tendencies become more pronounced. By understanding these issues in their histori-
cal context, readers will gain valuable knowledge of the historical background of the
current status of gender relations in the main legal systems of the world.

2.1 Introduction

During the second half of the twentieth century, the alluring myth of the initial rule
of matriarchy was dispelled. It was impossible to reach a general and definite
conclusion that women were the dominant sex in the earliest stages of human
history, when the only available evidence were the sporadic instances of
matrilineality and matrifocality in a handful of cultures. Unfortunately, the patriar-
chal patterns have been dominating the history of gender relations for thousands of
years, skilfully changing their form and tailoring the structure of marriage, family,
and society, which enabled them to survive until today. From its emergence in the
middle stage of barbarianism—according to Morgan—patriarchy bloomed and
persisted, finding its support in customs, religion, and laws, all created by men.'
For this exact reason, researching gender relations throughout history up to the
modernity has been, in its essence, a one-way road. The main focus has always been
placed on the male perception of the female sex and the roles which men gave
women in society and family, and not on the ways in which both sexes shaped and

"Bolger (2013); Lerner (1986).
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influenced each other.” Even in Ancient Egypt, the civilisation which was a sole
bright spot in the Antiquity and Middle Ages when it came to the position and
treatment of women, a queen as powerful as Hatshepsut had to don male clothes and
wear a ceremonial beard in order to resemble a male pharaoh. Above that, her heir
and stepson Tuthmose III, ordered the destruction of every one of her representations
and mentions of her name.” The history of mankind is actually a chronicle of male
supremacy, written by a male hand. Therefore, it is not surprising that the Trojan war
was not attributed to Achaean voracity and greed, but to Helen’s infidelity and
defence of male honour. Delilah was not a patriot, but an evil traitor. Cleopatra was
not a skilful and powerful queen of Egypt, but a seductress and the mistress of Julius
Caesar and Mark Antony. Theodora was not an intelligent Byzantine empress who
used her wits to protect her husband, but a woman of the lowest class who used her
spells to cloud Justinian’s mind and occupy a place which did not belong to her. Joan
of Arc, a woman of great bravery and unwavering faith, whose agency was pivotal to
the outcome of the Hundred Years’ War, went down in history as a witch who was
burned at a stake simply because she dared to wear a pair of trousers. Catherine the
Great, a prominent empress who picked the reformation process up where Peter I left
off and rebuilt Russia, was depicted as a lustful and insatiable ruler. Cynicism
attributed to Marie Antoinette’s ‘Let them eat cake’ was presented as the cause of
the French Revolution, and not the existing socio-economic issues.

The second characteristic of the history of gender relations is that it is, above all, a
representation of the gender relations among the higher class. The surviving sources
usually tell nothing of the poor, although it is not difficult to assume that the position
of lower-class women was quite bad. Especially because of the intersectionality and
multiple discrimination that they endured.

Another important characteristic is that researching gender relations must have an
interdisciplinary approach. Patriarchal matrix can be revealed only when legal
history bands together with ethnology, anthropology, sociology, archaeology, and
other social science disciplines. That is the only way to paint a comprehensive
picture of patriarchy and all of its forms, and discover effective weapons to over-
power it. This battle has been fought for thousands of years and it must not and will
not be lost. The chapters in this textbook are dedicated to that cause.

In the Antiquity, all civilisations, with the exception of Egypt, removed their
women from public life and confined them within their homes. Neither Greece nor
Rome changed that. On the contrary—Ancient Athens, the cradle of democracy,
granted equality only to Athenian men, but never Athenian women. Women were
always second-class citizens.

In criminal law, women were severely punished, but barely offered any protec-
tion. In private law, their position was constantly inferior, with slight differences
between the states: some awarded women partial legal capacity, but some kept them
completely legally incapacitated.

2Clay et al. (2009); Jones et al. (2011); Meade and Wiesner-Hanks (2004).
3Cooney (2014).
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An almighty male head of the family dominated family law and sometimes even
had the power to decide over life or death of his family members. Additionally,
everything revolved around sons. They inherited not only the material goods, but
also the spiritual family legacy. Sons continued the family line and maintained the
cult of—primarily—male ancestors. Undesirable as a daughter, oppressed as a wife,
living in the shadow of her father, brothers, husband and in-laws, a woman some-
times managed to gain fragments of legal capacity only as a widow.

In marriage law, there were three usual, but quite undignified ways of securing
a wife: through purchase, kidnapping or an agreement which included a dowry. The
outcome was always the same: the husband gained complete power over his wife,
and sometimes certain aspects of that power extended into the arms of his relatives
(e.g., levirate). Women were usually denied the right to inherit, especially when it
came to immovable property, and most of the time the only property they could
“inherit” was their own dowry.

In property law and law of obligation, women were considered to be unreliable
business partners, thanks to the male prejudice that women were superficial and
error-prone. For that same reason, women were often unable to be witnesses. In
some legal systems, seen in Sharia law, it went a step further. Witness statements of
two women were considered of equal value as a statement of a single man.

The Middle Ages seem to have slightly improved the position of women,
however not for reasons that have anything to do with achieving gender equality.
The main motivation behind such changes stemmed from the religions’ and
churches’ own interests and calculations. During this period, Christianity had an
important role: the church occasionally improved the position of women—when it
was in its interest (e.g. improving women’s property rights as women frequently
bequeathed their property to the church), but mostly it had a great role in reproducing
patriarchy. In Byzantine and even in post-classical Rome, under the influence of
Christianity, child protection was bettered and women’s inheritance rights were
broadened, however women still remained in the shadows. Germanic peoples
heavily relied on their customs, codified in Leges barbarorum when transitioning
from their pre-state societies to kingdoms after the fall of the Western Roman
Empire. Women enjoyed great protection under criminal law and were somewhat
respected, but their position in family, inheritance and marriage law was not
improved. The Near East was generally unsympathetic to women, but their treatment
in Pre-Islamic Arabia was especially brutal. While spreading the new religion,
Muhammad became aware that both men and women were needed in order for
Islam to prevail. For that exact reason, the Qur’an changed the position of women for
the better. Unfortunately, those same verses that brought women some kind of
liberation in seventh century AD, became their ball and chain in modern times. In
other places, like Medieval England, the position of women remained unfavourable
for a very long time.

The Modern Era, which started with great industrial and political revolutions, was
the first one to carry the essential historical changes in the political, economic, social
and cultural spaces. This enabled the later emergence of the emancipatory tendencies
regarding the position of women and gender relations. However, the historical
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changes which the Modern Era brought were quite controversial. For example, the
Industrial Revolution finally introduced women into the public sphere, creating new
job positions for them, but primarily because there was a great need for a cheap
workforce.* The Age of Revolution did not result in the realisation of women’s
revolutionary demands and its outcome was not very beneficial to women. The
Puritan Revolution worsened the position of women and the great French Revolution
completely bypassed them, blatantly ignoring their desire to contribute, as well as
their expectations to be the equal subject of “the rights of the man and of the citizen”.
Notwithstanding, Modernity is the first era in human history which started to
essentially scrutinise patriarchy. Consequently, it enabled the beginning of a long
struggle for overcoming the patriarchy and establishing gender equality.

Learning Goals
With the help of this chapter, the students should:

» have a basic understanding of the key gender issues throughout compara-
tive legal history;

* be able to perceive the historical background of the current status of gender
relations in the main legal systems of the world (both the achieved improve-
ment and those issues where there is more left to be gained), and

* be able to understand/envisage the most appropriate solutions (historically
and culturally speaking) to issues still open in the twenty-first century.

2.2 The Antiquity

Urbanisation, emergence of the first states, the invention of the writing system,
increasing conflicts between the communities—all of these factors were responsible
for the worsening of the position of women. Patriarchy had already set its roots in
tradition, customs and religion, but now it made a grand entrance through the first
law codes written by male hand. All of the cuneiform law codes, Hebrew
commandments of the Old Testament, the Laws of Manu in India, laws of Ancient
Greece and ius civile provide clear evidence of that.

2.2.1 Egypt

Isolated from the rest of the world by a desert, Ancient Egypt managed to develop
peacefully. Stability and lack of conflicts were the main reasons why patriarchy had
not reached its full extent. Order was maintained by the pharaoh, under the watchful

“Gerhard et al. (2016).
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eye of the goddess Ma’at, a metaphysical representation of justice and cosmical
balance (manifested through the ‘right way of living’ on Earth). In Egyptian mythol-
ogy, the loving relationship between Osiris and Isis became a role model for all
spouses.’ Great respect for the family and the intergenerational hierarchy were the
main conservative elements in Egyptian society. Just as the pharaoh took care of his
people, parents took care of their family. That is why they were deeply respected and
protected—the only known cruelty of the Egyptian law was the punishment for
patricide.

On the other hand, patriarchy manifested in two spheres. Firstly, women
penetrated the public sphere and became rulers with great difficulty. Women
pharaohs were rare—some of the most notable were Hatshepsut and Cleopatra.’
That being said, women could take on any other profession, just like men. Secondly,
the belief in the afterlife and the cult of the ancestors led to the glorification of the
firstborn son, who had an advantage over his siblings in the Inheritance Law. Apart
from this, differences between the sexes and genders were minor.

Unfortunately, no laws have been preserved, only a few individual legal texts
which cannot offer a more detailed account of the legal system. What is certain is that
women had full legal capacity—they could own property and after a divorce,
one-third of marital property went to the wife. Women could marry and divorce
by free will, they could conclude contracts and go into court by themselves. In
inheritance law, sisters were equal to brothers (with the exception of the firstborn
son). Also, women could freely dispose of their property mortis causa (e.g. the will
of a certain Naunakhte).”

In criminal law, no difference was noted between the sexes. Some Greek writers
had very disputable claims about Egyptian society, like Diodorus Siculus who
mentioned that women’s noses were cut off as the punishment for adultery.®
However, there is no trace of such practice in the Egyptian sources and the usual
way of resolving this situation was initiating divorce.”

The appearance of eunuchs in the court could be interpreted as the first manifes-
tation of transgender relations, but one has to keep in mind that becoming a eunuch
was not a voluntary act.'”

2.2.2 Mesopotamia

Things were completely different in Mesopotamia, whose grounds were not so tame
and hospitable. Although almost every cuneiform law code stressed the intention of
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the ruler to bring justice and protection to the most vulnerable members of the
society, patriarchy was deeply rooted and men were valued more than women.

The first law codes of humanity show exactly how men perceived women. They
were already at that moment characterised as sinful, lustful, reckless and dangerous
to men. Women’s rights were heavily limited, so it comes as no surprise that Middle
Assyrian laws are also known as the “Women’s Mirror’—the laws were a reflection
of how women were supposed to behave.'’

A father, as the head of the family, exercised great power over its members. He
could surrender them into peonage and send his daughter to a temple (where
sometimes she would engage in religious prostitution). If a child ever attempted to
hit him, they would lose their arm. Incest between a mother and a son was punished
severely, unlike the one committed between a father and a daughter.'?

Women had limited legal capacity. Marriages were arranged between the groom
and the father of the bride. As for the marriage gifts, there was tirhatu (pre-marital
gift), sheriktu (dowry) and nudunu (marital gift).

Definitions Tirhatu was a sum of money which was given by the future groom to
the future bride’s father, as a promise that the marriage would happen. If the future
groom backed out of the arrangement, he would lose the money; if the future bride’s
father married her off to someone else, he would have to return double the amount of
tirhatu to the misled groom. Sheriktu was the property which a father gave to his
daughter when she was getting married as an element of financial security, and it was
the only part of her father’s property she would inherit and officially own in case of
his death. Nudunu was a gift which a wife would receive from her husband during
their marriage, but it officially became her property only when the husband died.
(The Code of Hammurabi art. 159—184)

In inheritance law, the only property a woman could own were sheriktu, nudunu,
and also a part of her father’s property in one specific case: when a father would
surrender his daughter to a temple, she had the right to inherit one-third of the share
her brother would receive. However, a wife could sometimes lose her sheriktu and
nudunuy when her husband initiated a divorce. Also, he had the right in certain
instances to turn his ex-wife into his slave, who then had to serve him and his new
wife. The right to initiate a divorce was rarely given to a woman—only in certain
extreme cases. Infidelity and various sexual liberties were allowed to men, but
strictly forbidden to women under the threat of a death sentence. Her ‘purity’ was
tested in a trial by water."”

Patriarchal patterns are especially noticeable in criminal law. One of the most
brutal sanctions—impaling, was reserved for a woman who murdered her husband
because of another man. Such punishment was not imposed if the roles were

'1St0l (2016); Roth (1997); Peled (2020).
2Budin (2008).
13Stol (2016); Chavalas (2014); Stanimirovié¢ (2006); Westbrook (2003a, b).
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reversed. In the law code of Ur-Nammu, raping a newlywed woman was punished
not because of sexual violence, but because her husband was deprived of personally
taking her virginity. Many other provisions of the law are focused only on female
culprits.'*

2.2.3 Jewish People of the Old Testament

Not even the two most important monotheistic religions of Antiquity treated women
well. The Bible laid down a path of their discrimination and removed them from the
public life, creating an ‘ideal woman’ who was servile, humble and unconditionally
obedient to her father or husband."

There is a great contradiction in the Old Testament regarding the attitude towards
women. There are passages which claim that God created men and women simulta-
neously in his image, but there are also mentions that Eve was created from Adam’s
rib. On one hand, the Old Testament created religious patterns for subduing women
and enabled the transmission of patriarchal relations from generation to generation.
The first sin, which was attributed to Eve, was used as an excuse to portray women as
reckless, superficial, treacherous, prone to sin and of weak character. These same
arguments were also used to justify the existence of polygyny in Jewish society.'®

On the other hand, Jewish people could not exist without women, so there is a
passage in the Old Testament which says: ‘When people began to multiply on the
face of the ground, and daughters were born to them, the sons of God saw that they
were fair; and they took wives for themselves of all that they chose’ (The Book of
Genesis 6.1-6.2). Even the wisest of them all, King Solomon, fell from God’s grace
due to his love of women. Also, there are many representations of strong, brave and
clever women. There is a mention of a female judge in the old Hebrew state—a
woman named Deborah who was an oracle.!” As family was deeply valued, the Old
Testament offered equal protection to both parents, but did so in a calculating
manner in order to secure the enforcement of patriarchal patterns by both mother
and father. Spiritual legacy was extremely important, so unsurprisingly sons were
greatly valued, as they continued the bloodline. For that same reason, the institution
of levirate was created.'®

Definition Levirate was a custom which dictated that when a man died childless,
his brother was obliged to marry his widow. Their first-born son would be consid-
ered as a son and heir of the deceased brother, not the living one (the biological
father). (Deuteronomy 25.5-10.)
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In everything else, relations between the sexes were regulated in the same way as
in other Near Eastern societies.'® It is obvious that in many of its segments, the Old
Testament followed the tone of its cuneiform predecessors.

2.2.4 Ancient Greece

In the most important Doric polis, Sparta, patriarchy was deeply ingrained into the
state politics and goals. Being war-oriented, it was in constant need of strong,
obedient and brave men, which directly shaped the idea that men were of key
importance for the polis. Women were valued only within the role which was
reserved for them: they had to become mothers—preferably to boys, as many
times as possible.

Excessive females and handicapped male babies were instantly killed after birth.
Marriage served only for the purpose of producing healthy boys and therefore,
unsurprisingly, was polyandrous. Wives were allowed to commit adultery, however
two conditions had to be met: firstly, her lover had to be stronger than her husband
and secondly, the purpose of the affair had to be in creating offspring (‘the stronger
the father—the stronger the child’ logic was applied). It is obvious that unfaithful-
ness was allowed for women only because it served the needs of the polis.*

Both boys and girls were removed from their mothers at a very young age and
were placed into the agoge system where strict discipline and physical toughness
were encouraged. Mothers were expected to accept this and to willingly participate
in the enforcement of the patriarchal patterns, which were hidden behind the motives
of patriotism and honour.”'

Example

The famous sentence which mothers used to say to their departing sons is a
perfect example: ‘Come back with your shield or on it!’, meaning: return from
war victorious or die honourably. (Plutarch Moralia 241) <

If there were no sons, the bloodline could be continued through a daughter-
heiress. Until the end of the fifth century BC, a daughter was nothing more than a
means to create a true heir to her father by marrying someone from the group of her
closer male relatives. Only in the next century did daughters become true heirs of
their fathers and could own land.”?
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Minoan civilisation, based on the preserved artifacts, valued women. Indicative
of it is the fact that they worshiped the Snake Goddesses, mother and daughter, often
connected to fertility and the Sacred Feminine.”> However, that changed with the
arrival of the Doric tribe on Crete.

In a more peaceful polis they created, Gortyn, women had more rights than in any
other Greek polis. However, in the oldest preserved law code of Europe—the Gortyn
law code, significant influence of conservative Doric values is noticeable.

Women had limited legal capacity: they could possess movable property and
were the sole beneficiary of the donatio mortis causa in the amount of 100 staters.
On the other hand, indifference towards women is visible in the II column of the law
code, where the only crimes mentioned were rape and adultery, for which the
punishment was pecuniary and its amount depended on the social status of the
victim/adulteress. The Gortyn daughter-heiress never received the right to own her
father’s property, like the Spartan did.**

The most important Ionic polis, Athens, famous for its democracy and cultural
heritage, was undoubtedly the least favourable in Ancient Greece, regarding the
treatment of women. One of many examples of it is seen in the title of the famous
Aristophanes’ comedies—‘Women in Parliament’.

Unmarried Athenian men were forbidden from becoming state officials, so that
was the main motivation behind getting married. Women were completely excluded
from the public sphere and confined within their homes as mothers, wives and
housekeepers. They couldn’t show up in court, in marketplaces they needed to
have an escort and there was a special state official whose task was to monitor
women’s behaviour in public.?

Women had no legal capacity and throughout their whole lives they had a kyrios
(guardian). Until marriage that was the role of their father (or the closest male
relative of age, if the father had died) and after that was their husband. They could
not own or inherit anything: the position of the Athenian epikleros (heiress) was
similar to the one in Gortyn, however the first had absolutely no choice in whom to
marry—it had to be her closest living male relative, while in Gortyn she could
choose from a wider group of men.”®

Women’s infidelity was severely punished, unlike men’s who had an array of
women for their entertainment (pornai—street workers, pallake—concubines,
hetairai—elite prostitutes). The only women who had access to education were
the hetairai, highly cultured courtesans who had to relinquish the idea of having a
family in order to gain knowledge.?” Also, homosexual relations between Athenian
men were not uncommon.®
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It is interesting how Egyptian and Greek law became intertwined during Helle-
nism, which directly reflected on the position of women. In Greece, women gained
limited legal capacity, thanks to the influence of Egyptian law. In comparison, the
position of the Egyptian women became slightly worse and some new, until then
unthinkable rights of the kyrios appeared, like the right to renounce his new-born.>

2.2.5 Ancient Rome

A synthetic frame on Roman women’s condition, starts from the patriarchal setting
of society and the existence of a class hierarchy that prevents us from talking about a
single idealised type of woman.>

Rome was intimately founded on the benevolent relationship with the land, which
conditioned the very structure of the family. There is also a problem of availability of
legal sources, suggesting a wider consideration for the imperial age.”'

It can be said that women certainly followed a path of emancipation.®” Firstly,
within the family, and later outside the domus. Often behind the scenes, public
offices were formally interdicted to mulieres.> But, it was a matter of levels:
compared to Greek women, Roman ones were granted better dignity and legal
status.”*

The whole is condensed into two famous statements by Papinian and Gaius, well-
known Roman jurists. Papinian affirmed (D. 1.5.9): “There are many points in our
law in which the condition of females is inferior to that of males”.*’

This is an undeniable truth, but it should be read in its context.>® The traits of this
deterior condicio must certainly be identified in the awe that the wife had, due to the
respect to her husband.’” Educated in the values of modesty, humility and confi-
dentiality, Roman women generally married very young, mostly to a man chosen by
the family.®

Latin terms patrimonium and matrimonium actually hide the truth of a distant
world. The main task of the matron was to manage the household, to generate and
educate children, as mos maiorum prescribed. Marriage originally envisaged a
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woman’s submission to the manus, the marital power: but around II century BC sine
manu unions became absolutely prevalent.*

From an archaic age, Roman women had the right to inherit part of their father’s
assets, just as Roman men did. It matters little whether control was expressed
through patria potestas, manus or tutela and, therefore, that was exercised by a
father, a husband or a legal guardian.

Physical frailty or fickleness of the soul*” were falsely charged to women in order
to justify surveillance on their activities. But when the agnatic family finally faded
out, the fresh energies and entrepreneurial skills of women were established. Thus
the mask of hypocrisy falls and legal science recorded these transformations. Gaius
frankly admitted (Gai. 1.190): “But why women of full age should continue in
wardship there appears to be no valid reason.”*!

Formally, the juridical concept of tutela mulierum survived. However, from the
first century BC the whole system appeared widely outdated.

In the context of his reform of family law - summarised in the lex lulia et Papia -
Augustus recognises the ius liberorum to women, which allows exemption from
tutela who has at least two or three children. A few years later, emperor Claudius
abolished the agnatic guardianship on women.

Incidentally, with the crisis of the Roman Republic, new female models entered
society. Roman women, at least those belonging to higher social classes, received a
school education and examples were not lacking (such as Cornelia and Pompeia).

Among the most educated and cultured women who went down in history, some
were capable of animating cultural circles and promoting trends with their ideas.*?
We should not only think of the Augustae, who often inspired the good government
of emperors.

Of course, these are women who actively participated in what has been called the
“Roman paradox”,** in the sense of attributing to Roman women the care and
diffusion of male morality and patriarchal tradition, through social behaviour.

In short, the complexity of the various female figures does not allow for a single
and unitary portrait. Even the world of cults confirms this datum, with the
particularities relating to the college of Vestals. Being a Vestal was certainly a
hard burden and an honour at the same time, but it permitted an autonomous
management of sometimes large personal assets.**
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2.3 Middle Ages

Early Medieval law slightly improved the position of women, but not because of the
sudden enlightenment of the Medieval people or the emancipation of women.
Instead, it was due to specific reasons which mostly had to do with the interests of
the church and religion. Byzantium inherited post-classical Roman law, which
improved the position of women under the influence of Christianity. This was
especially in the segment of marriage, inheritance, and property law, however,
more in the interest of the children than women. Shariah law also improved the
position of women to a certain extent, as they were much needed for the expansion of
Islam. The Germanic peoples managed to preserve their customary law which was
relatively benevolent to women. Still, many legal systems of this era, even those
which emerged in the later years like the common law in England, together with the
existing religious systems, continued to protect patriarchy and give advantage
to men.

2.3.1 Byzantine Law

According to Ostrogorsky, Byzantium developed on the basis of “Roman political
concepts, Greek culture and the Christian faith”.* Yet the gender hierarchy was less
strict and the legal position of women was better than in both classical Rome and
Greece, although the overall patriarchal structure remained. Women had full legal
capacity like men. The dowry belonged to the wife, although the husband had
usufruct on it. A husband usually gave his wife a marriage gift (hypobolon), which
belonged to her after his death, if they were childless. If they had children, she had to
share equally with them and usufruct on the rest.*°

While court and army roles were closed for women, some women became ruling
empresses.47 Women could not be priests, but convents, some founded and
organised by prominent women, could have a high degree of autonomy.*®

A pronounced dichotomy existed in sex-related crimes. Adultery of either spouse
was a ground for divorce, but only an adulterous wife and her lover could be
criminally prosecuted: they were to be whipped, shorn and their noses cut off. A
rapist was to suffer the same penalty, while the abduction of a woman could be
punishable by death.*’

A category distinct enough to be worth calling a ‘third gender’ were eunuchs,
mostly castrated on purpose at a young age to make them suitable for court service,
since they could not conquer the throne (the Emperor had to be perfect in body), had
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no progeny to conspire for, and could safely serve in the women’s quarters. They
could rise to prominent positions in the court, the army and the Church (they could
even be patriarchs—heads of the Orthodox Church), but they were not considered
fully men. They could not marry and until Leo VI, could not even adopt children.*

2.3.2 The First Arabian Caliphates

In the infidel Arabia, divided by tribal chauvinism, one common denominator was an
extremely bad position of women. In a society where polygyny existed, women were
acquired by purchase or kidnapping, had no legal capacity and were inherited as a
part of their fathers’ or husbands’ property.

The prophet Muhammad and the Qur’an understood the significance of women
for the victory of Islam, so they improved their position in the beginning of the
seventh century. Although still needing to submit to their fathers or husbands,
women slowly stepped out of the shadows.”' They could appear in court, but as
witnesses they were only half as worthy as men. This idea that one man is as worthy
as two women got transferred into the inheritance law: if they were descendants of
the same degree, a man’s inheritance share was twice as big as the woman’s.
However, it should be noted that women could inherit both movable and immovable
property, which was then unimaginable in Western Europe.””

Polygyny was limited to four wives, but only if the husband could provide for
each one of them with separate lodging, be it a house or a private room. Men had the
traditional role of the protector and provider. It was a matter of family honour that he
financially supported his wife, in accordance with the reputation and the social status
of her native family.

Excursus

This is why there is no dowry in Islam, only mahr. This marriage gift used to be a
bride price in the pre-Islamic times, but after the introduction of Islam it became
an obligatory marriage gift. The groom gave it to the bride and it also represented
an obstacle to a one-sided divorce initiated by the husband, because only then he
would have to pay the bride its full amount.”® <«

In marriage, wives were submitted to their husbands to such an extent that the
Qur’an compares them to their husbands’ fields.”*
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In criminal law, the Qur’an lists adultery among the only five felonies which were
punishable by Allah himself (hudud). Adultery was at first punishable by one
hundred lashes, but later with stoning, just like in old Jewish society. Another felony
mentioned in the Qur’an was the false accusation of adultery.’

2.3.3 Eastern Europe (Slavic Laws)

Some Slavic countries (such as Russia, Serbia and Bulgaria) were culturally, reli-
giously and legally influenced by the Eastern Roman Empire and a part of the
“Byzantine Commonwealth.”® Other Slavs were more influenced by the Catholic
faith and Western cultural traditions. Yet a core of common customary law was
visible in Slavic countries and the position of women within it was fairly positive by
medieval standards, though women were still subservient to men.

Before Slavs accepted Christianity, polygyny was likely present but not wide-
spread. Customs such as a bride-price or bride kidnapping were also present, and
divorce initiated by both sides was easy. Some sources (e.g. the sixth century
Strategikon) document a widow’s suicide after her husband’s death—Ilikely volun-
tary, yet supported by custom. Christianity brought monogamy and gradually fought
against customs that were contrary to its teaching, with mixed success.’’

Women mostly had full legal capacity and could own property,”® while their
husbands had only usufruct on their dowry. But dowries were usually not too
valuable (at least in the more numerous lower classes), and a woman with no
property was very dependent on her husband. Males mostly had priority in inheri-
tance, though regimes varied. Further, women were expected to gain financial
security in marriage: in Russian law, a nobleman was even fined if his adult daughter
wasn’t married.”

Crimes such as rape and abduction were punished severely, but so was a woman’s
adultery. Estate differences were also pronounced: e.g. the Serbian DuSan’s Code
(1349, amended in 1354) punished a noblewoman’s liaison with a servant with the
severance of arms and nose to both parties: the same penalty as for a man’s rape of a
woman of his own station. However, a nobleman’s rape of a commoner would likely
be punished only by the slitting of the nose, according to transplanted rules of
Byzantine law. This shows that such crimes were primarily seen as insults to the
man’s (husband’s or father’s) honour. An emphasis on male honour was also
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apparent in some other crimes, such as the insult of pulling one’s beard (a symbol of
masculinity), which was also severely punished.®

Example

Sex crimes in the Code of Stefan DuSan (1349).6I

Art. 53: “And if any lord takes a noblewoman by force, let both his hands be
cut off and his nose be slit. But if a commoner takes a noblewoman by force, let
him be hanged. And if he takes his own equal by force, let both his hands be cut
off and his nose slit.”

Art. 54: “And if a noblewoman commits fornication with her man, let the
hands of both be cut off and their noses slit.” <

Women could also appear in various roles before courts: e.g. Czech law allowed a
woman to take part in trial by combat, under special conditions; in Serbian law,
women could be jurors.®*

2.3.4 Western Europe (Germanic Laws)

Germanic tribes applied the law on the basis of the principle of personality, which
was one of the reasons why each tribe protected their customary law. These customs
were preserved from the pre-state period, throughout Antiquity, until the early
Middle Ages, when they were codified as Leges Barbarorum by the rulers of the
first Germanic states.”> With the exception of Langobards,** every other tribe
managed to avoid the influence of Roman law, which continued to be an important
source of law among the conquered Gallo-Roman people.

Although the role of the male protector was prominent, women had a certain
number of rights and even fought shoulder to shoulder with men in some tribes.®”
Firstly, women enjoyed great protection under criminal law. Every touch (on the
finger, hand or elbow of a woman) was punished. For murdering a woman who
could not bear children, the punishment was blood money (Wergeld), as well as for
the murder of a free Frank. For murdering a woman who was of childbearing age, the
punishment was fixed on 600 solids, which was also the punishment for murdering
the Frankish courtiers. Finally, for the murder of a pregnant woman, the punishment

50 evin (1989), pp. 160-246; Krsljanin (2021); Solovjev (1928), p. 193.
! Translation from OId Serbian: Burr (1949), p. 208, slightly modified.
S2Kuklik (2015), p. 24; Solovjev (1939).
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was fixed on 800 solids. Some Germanic legal systems even penalised insulting a
woman.®®

Women were under the power (mundium) of men their whole lives: first their
fathers and later their husbands. Marriage was arranged between the groom and the
father of the bride. During the conclusion of the marriage, the father would transfer
his mundium to his son-in-law, who in return gave a symbolic gift to the bride. The
most important Germanic marriage gift was the ‘morning gift’ (Morgengabe), which
reached one-quarter of the husband’s property in Langobard society. It was given to
the bride the morning after the wedding night, if her chastity was proven. However,
if it was not proven, the disgraced bride would have to return to her family and
various methods of public humiliation of the bride and her family were available.®’

In inheritance law, daughters were considered as heirs even when they had living
brothers, however it seems like they could inherit only the movable property.®®

2.3.5 England (Common Law)

The English common law was uniformed thanks to the work of the King’s Courts.
When the Roman law was banished from the isle, by the Statute of Merton from
1236, the common law developed into one of the rare autochthonous legal systems in
the late Middle Ages.®” Although the church’s efforts were somewhat helpful,
women still had a very low position in England—especially the married ones.

Example

Apart from the dowry, the common law also recognised another form of special
women’s property—paraphernal property. The ecclesiastical courts contributed
especially to its establishment by separating the wife’s property from the
husbands during a divorce from bed and board.”® <

With marriage, women lost their legal capacity and their husbands gained total
control over them. All matters related to marriage, with the exception of the marital
property issues, fell under the jurisdiction of the church. One thing where the Church
and the common law were in agreement: ‘The husband and wife are one, and that
one is the husband!” (William Blackstone). He made decisions about everything.
Women needed their husbands’ permission in order to appear in court. Additionally,
husbands personally punished their wives for every offense at their own discretion.”!

6 Lex Salica titles XX, XXIV and XXX.
“"Drew (1991); Oman (1919).

%8 Drew (1991); Kandié (1969).
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Upper classes of the English society, just like the upper classes of other societies,
used their daughters to arrange political marriages, get closer to influential families
or to gain allies. In marriage, all spousal property was in the husband’s hands. Also, a
dowry (at first called maritagium, and from the fourteenth century dowry), belonged
to the husband through the institution of courtesy. The only thing that guaranteed the
wife some kind of a future was her widow’s share (dower), in case she outlived her
husband. Dower was first mentioned (as well as dowry) in the Doomsday Book. A
widow gained legal capacity on the basis of the dower. Yet she could still not dispose
of the immovable property in her hands, but had to take care of it and leave it to her
sons or other male heirs.”?

2.3.6 Gender within the Christian Church(es)

An analysis of the complex topic of law and gender in Christian churches must start
with an examination of Jesus Christ’s teachings. Jesus did not discriminate against
women. In fact, he always showed great respect for them, choosing them as
interlocutors or witnesses, or indicating them as a model of authentic faith.”® The
Gospels clearly tell us that some women were Jesus’ followers and supported his
mission,”* both materially and spiritually. Equality between men and women is
proclaimed by the Apostle Paul in a famous passage of his Letter to the Galatians:
“There is neither Jew nor Greek, there is neither slave nor free person, there is not
male and female [italics ours]; for you are all one in Christ Jesus”.”> His appreciation
of female identity did not only concern family life, with regard to which he claimed
the will of the wife was on the same level as the will of the husband because without
it the marriage could not arise, ® but also the public organisation of the ecclesiastical
community. Women had three roles in particular: widow, virgin and deaconess. The
most important role was certainly that of deaconess. This is a bit of a mysterious title,
because it is not totally clear what the nature and functions of deaconesses were.
However, in the Eastern Church, they performed some important tasks, such as to
handle other women, carry out some tasks which would have been imprudent to
entrust to men visit sick women, anoint neophytes’ bodies during the christening and
to supervise women’s behaviour during the holy Mass.”’

The situation was totally different in the Western Church, where there is no trace
of this role, even in the first centuries of Christianity. Some councils actually forbade
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the ordination of deaconesses, deeming this ritual heretical, for instance, the Council
of Nimes and the First Council of Orange.

This hostility against deaconesses was probably caused by the fear that they could
carry out some of the tasks typical of clerics and be included in the clergy. In that
period the Church absolutely ruled out women being able to receive the sacred order.

The role of deaconess therefore only survived in the Eastern Churches, gradually
losing its relevance until it vanished between the eighth and ninth century AD.

Once the deaconess had disappeared and the tasks of widows and virgins had
become focused on in prayers and charity, the original equality between men and
women was gradually forgotten partly because of the influence of cultural and social
backgrounds. In addition to some discriminatory elements, this influence was
contained in the New Testament and in Patristics.”®

The idea of the inferiority of women to men was confirmed and exacerbated in
subsequent rules of canon law, especially during the so-called Classical Age
(twelfth—sixteenth century), in which the Corpus Iuris Canonici took shape.’” The
Catholic Church excluded women from every ecclesiastical position about adminis-
tration of sacraments and acts of worship. Their incapacity to receive the sacred
order was reaffirmed: they were not able to serve at the altar or allowed to move close
to the altar. Similar restrictions concerned the public functions of women. They were
not able to teach, preach, proclaim the Gospel and neither to take the floor in public.

According to canon law, there were other incapacities affecting women: they
could not testify at trials, with the only exception of matrimonial causes, nor file a
complaint. Inside the family, the woman had to be submissive to her husband, who
was her chief.

24  Modernity

The Modern Era brought many changes in the field of women’s emancipation and
gender equality. It marked the beginning of the steady deconstruction of the male-
dominated society. The Industrial Revolution and the political revolutions of the
eighteenth and nineteenth century were the main initiators of change, as they
included women in the economic production and encouraged them to fight for
their rights.®* Also, the First and Second World War had a great, yet paradoxical
role in the history of human rights. On the one hand, they brought massive destruc-
tion and devastation and on the other hand they helped women in their fight for
equality. These wars enabled women to give their patriotic contribution to their
countries, both by fighting in combat and taking men’s places in the production back

78] Corinthians 1.8-9, 11.5-10, 14.34-35; I Timothy 2.11-14.
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home. This made them more visible in the public sphere and softened the public
attitude towards their attempts to be politically recognised.

The second half of the twentieth century was marked by the rise of numerous
feminist movements which further emphasised the necessity of introducing full
gender equality and nurturing women’s self-awareness. Many feminist authors
emerged during this period and contributed greatly to the fight for women’s rights
and recognition (Betty Friedan, Simone de Beauvoir, Kate Millett and many, many
others). The shift in the international law also happened, where after several
centuries of using the term “men’s rights” to describe human rights, the expression
was finally abandoned in favour of the neutral term “human rights,” which now
included women’s rights as well (as seen in The Universal Declaration of Human
Rights).®' The fight for women’s political and citizens’ rights, right to education and
labour rights was lengthy and hard. It was finally recognised in international law
during the end of the twentieth century, when a legal framework for the protection of
women’s rights was established. In the twenty-first century, legislation is being
reviewed under the feminist lens, and “gender mainstreaming, e.g., the so-called
“state feminism™ has taken central stage.”

2.4.1 Gender and Civil Law

The great bourgeois revolutions marked the end of the absolute monarchies, feudal-
ism and legal particularism. Unfortunately, this victory failed to bring changes
within the family structure or improve the position of women. Regardless of
women’s patriotic contributions, they were excluded from the new democracy and
denied political rights. Puritans confined women even more, and such a rigorous
attitude would travel across the ocean and reach Northern America with the first
settlers—the Salem witch trials are the perfect example.®® However, what the
political revolutions, the American Declaration of Independence and the French
Declaration of the Rights of the Man and of the Citizen brought into the historical
arena was this very revolutionary idea of universal equality. This would be
recognised by women as the basis for their emancipation. Thus, inspired them to
fearlessly fight for their rights and to strive for their own recognition.

The first modern law codes were expected to right these wrongs. Nevertheless, it
would take an additional one and a half centuries to finally introduce provisions of
gender equality into the democratic constitutions and contemporary civil law. The
French Code Civil of 1804 was chronologically the first modern law code. It was
created under the influence of the School of Natural Law and incorporated both
Roman law and French customary law. It was indeed a magnificent codification,
except for the provisions of family law, marriage law, property and inheritance law

81yujadinovié (2015); Offen (2011).
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which regulated the position of women. They maintained strong elements of patriar-
chy, mostly due to the great influence of the extremely conservative Napoléon
Bonaparte.

Example

“The husband owes protection to his wife, the wife obedience to her husband. The
wife is obliged to live with her husband and to follow him to every place where he
may judge it convenient to reside: the husband is obliged to receive her, and to
furnish her with every thing necessary for the wants of life, according to his
means and station. The wife cannot plead in her own name, without the authority
of her husband, even though she should be a public trader, a non-communicant, or
separate in property.”®* <«

Women had only partial legal capacity and if married, they were under the total
power of their husbands, just like in Medieval England. They were heavily
discriminated against in inheritance law. Full adoption and consensual divorce
were introduced only because Napoléon needed them: he wanted to divorce his
first wife, Joséphine, because they did not have any children. Marital property was
regulated as a communion of goods under the control of the husband. However, the
law code allowed the spouses to use a marriage contract to make different property
arrangements.®

The Civil Code of Austria from 1811 (ABGB) partially improved the position of
women in accordance with the Germanic tradition. The separation of property
regime in marriage shows that women had legal capacity. A husband had a usufruct
on his wife’s property and a wife had the right to deal with all legal business
regarding the household. Also, a husband had a responsibility to financially support
his wife in accordance with her social status. Under the pressure from the Catholic
church, divorce and separation from bed and board was not allowed. On the other
hand, sons and daughters were equalised under inheritance law, which was unthink-
able in many less developed societies in the nineteenth century.®®

Excursus

Sometimes, regulations on these subjects underwent unusual changes. For exam-
ple, Serbia used the ABGB as a model for its own Civil Code of 1844. However,
under the pressure of customs, traditions and patriarchy, changed its marriage,
family and inheritance law provisions to better serve the needs of traditional
Serbia. Regulations of a joint family (zadruga) were added, as it was typical for
the Serbian society, women were made more inferior (especially married women

8 Code Napoléon, title V ch. VI art. 213215, translated from the original by A barrister of the Inner
Temple, William Bening, Law bookseller (1827).
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who were equated with minors, squanderers and mentally disabled), women were
also denied inheritance, and dowry became optional, unlike in ABGB where it
was obligatory.87 On the other hand, the Turkish Civil Code of 1926, created
during the effort to modernise and westernise Turkish law, adopted a large part of
the Swiss Civil Code of 1912. In marriage law, civil marriage was introduced,
polygyny abolished, and the husband’s right to divorce his wife by a simple
statement, originating in shariah law (tfalak) was replaced by a list of causes for
divorce available to both spouses. However, these reforms were very slow to
reach the rural population, the majority of which continued to live according to
old customs.™ These are just two of many interesting examples of Alan Watson’s
theory of legal transplants — a theory which claims that most changes in most
legal systems occur as a result of borrowing legal solutions from one system to
another, and the choice of the system to borrow from is often a result of
convenience and coincidence.® <«

In England, despite the growing dissatisfaction with the treatment of women and
many written works dealing with this topic, like those of John Stuart Mill and Harriet
Taylor Mill, things changed only at the end of the nineteenth century. The Married
Women’s Property Act of 1882 was enforced, which radically improved the position
of women, as married women were finally given the right to own property and
dispose of it in their own right. This launched England to the very top of the list of
countries which greatly contributed to the emancipation of women. Similar pro-
cesses took place in the USA, Canada, Australia and New Zealand.”°

2.4.2 Gender in Front of the Courts

Until well into the twentieth century, procedural law more or less copied the gender
hierarchy of private law. While women generally could be parties or witnesses in a
trial, wherever a married woman’s legal capacity was reduced (a prevalent case), so
was her procedural capacity. In some countries, even women who had full (material)
legal capacity, still needed to be represented by a man in court. Women were mostly
accepted as witnesses, but frequently considered to be less credible than men. Where
a jury system existed, only men were initially jurors, with women being reluctantly
admitted to jury service around the turn of the twentieth century Though in practice,
their participation was often avoided, under various pretexts.”’
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From the mid-nineteenth century and in greater numbers from the early twentieth
century, women gained access to legal education and the practice of law. The first
women lawyers faced both formal obstacles and informal problems in practice.
Many universities did not accept women, or only accepted a small quota of female
students, thus making the criteria for their acceptance markedly higher. As in other
professions, female graduates were often not expected to practice, as it was thought
they had entered university to find a good husband there—or they were expected to
give up their career and devote themselves solely to the house and family upon
marriage. Access to the bar was often restricted, with women first not being accepted
at all (some had to go to court to demand access), and later only in front of lower
courts. Setbacks also happened in some countries. Furthermore, as law was seen to
embody mostly male values, clients were frequently sceptical of female attorneys,
believing them to be less intellectually capable or less aggressive than men. Even
such superficial issues as “unbusinesslike” (feminine) clothing could lead to a loss of
a client. For these reasons, many of the first women lawyers were members of their
country’s women’s rights movements, fighting for equal access to the legal profes-
sion, equal standing in civil law matters and female suffrage.”> They often
specialised in giving legal counsel to other women, including free legal aid for the
poor, thus raising awareness of the importance of law in women’s lives. It is argued
that female lawyers saw helping others and improving the system as goals more
important than self-promotion and profit.”*

Entry to the judicial function was even slower, and the percentage of women
judges stayed disproportionately low (compared to the overall number of female
lawyers) for a long time. Appointments to higher courts were all the rarer, with
supreme and constitutional courts opening their doors to women only in the late
twentieth century.”* The appointment of female judges has been a particularly
sensitive subject in Muslim countries, as many Islamic scholars argue that it violates
shariah because of women’s inherent intellectual deficiencies. Further, feminist
initiatives are often seen as unwelcome intrusions of the west. Other issues, such
as the general patriarchal outlook of large numbers of the population or mandatory
gender segregation in public spaces must also be taken into account. Thus, advance-
ment has been much slower in these countries, with some Islamic countries
appointing their first female judges only in the twenty-first century.”>

92 International organizations also played an important role, particularly the International Federation
Women in Legal and Juridical Careers (founded in 1928) and the International Federation of
Women Lawyers (founded in 1944).
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2.4.3 Gender and Criminal Law

Throughout history, men were widely considered to be more violent and more prone
to criminality. But this did not mean the treatment of women was necessarily milder:
on the contrary, women who committed violent crimes were often viewed as
monsters or madwomen.”® Women also, being physically weaker, frequently
employed different means of achieving the same criminal goal: e murder by poison-
ing was considered a typically female crime.’’ Still, the gender profiling of some
crimes merits attention.

While men were more often involved in violent crime (for both biological and
social reasons), the criminalisation of duelling created a purely male crime, as duels
used to be a purely male activity. Private vendettas, where they were still a living
custom, were also almost certain to be executed by men.”®

Crimes against civil, military or clerical service were de facto male offences until
women gained entry to those professions. A different, but also notable, aspect of this
patriarchal outlook is the fact that few women held important positions in criminal
organisations.””

A typically male crime, of course, was rape. As in pre-modern times, only a man
was foreseen as a perpetrator, and frequently (though not always) only a woman as a
victim. A gender-neutral definition of rape appeared only in the late twentieth
century and is still absent from many legislations. Many misguided notions about
anatomy and sexuality, carried over from the Middle Ages—such as the belief that
conception could not occur if the woman had not consented to intercourse—lowered
the conviction rate for rape for a long time; matters of class and status also played an
important role.'%

Homosexuality was also widely punishable until the mid-twentieth century,
though usually only male homosexual acts were illegal: lesbianism was mostly
overlooked by legislators.'®’ On the other hand, adultery was still dominantly a
female crime. While most legislations punished a woman for any intercourse with a
man other than her husband, a man’s adultery was either not a crime, or was
punishable only if he kept his mistress in the family home. The contemporary era
brought about a decriminalisation of adultery in the Western world, but it is still
punishable in many Muslim countries.'%*

Accusations of witchcraft, where still extant, were mostly directed against
women, frequently single or barren ones. Officially, they were considered weaker
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